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52 111. App. 333; Fuller v. Cushman, 170 Mass. 286. In this it differs from the 
bar created by the statute of limitations as that statute when relied upon is 
conclusive although the debt was not paid. Devereux's Estate, 184 Pa. St. 
429. An acknowledgment of the indebtedness by the debtor within the time 
relied upon to raise the presumption of payment will rebut the presumption. 
Martin v. Bowker, 19 Vt. 526; Brewis v. Lawson, 76 Va. 36; Carll v. Hart, 15 
Barb. (N. Y.) 565. This acknowledgment need not be accompanied by a 
promise to pay. Breneman's Appeal, 121 Pa. St. 641 ; Colvin v. Phillips, 25 
S. C, 228, and it is held that the relationship existing between creditor and 
debtor is an element to be considered together with other circumstances in 
rebuttal of the presumption. Knight v. McKinney, 84 Me. 107; Updike v. 
Lane, 78 Va. 132; Wanmaker v. Van Buskirk, 1 N. J. Eq. 685. The holding 
in the principal case appears to be a legitimate application of this rule. 

Judgment — Default — Appearance. — A judgment having been rendered 
against defendant by default, it filed an appearance for the sole purpose of 
moving the court to set aside the judgment as irregular, and to find certain 
facts or pass on the same. Held, that, as the motion affected the merits of 
the case, the appearance was general and constituted a submission of defendant 
to the jurisdiction of the court. Scott v. Mutual Reserve Fund Life Assn. 
(1005), — N. C. — , 50 S. E. Rep. 221. 

The test for determining the character of an appearance is the relief 
asked. In deciding whether or not an appearance is general or special the 
court looks to the purpose for which it was made. Crawford v. Foster, 84 
Fed. 939;, Reedy v. Howard, 11 S. D. 160; Hioulton v. Gallow, 55 Minn. 443, 
57 N. W. 141 ; Allen v. Lee, 6 Wis. 469; Law v. Nelson, 14 Colo. 409, 24 Pac. 
2. An appearance to deny the jurisdiction of the court over the subject mat- 
ter is by weight of authority a general appearance. Fitzgerald v. Fitzgerald, 
137 U. S. 98; Elliott v. Lawhead, 43 Ohio St. 172. But there are cases which 
hold that a defendant may appear specially to object to the jurisdiction of 
the court either over his person or the subject matter. Porter v. Chicago, 
etc., R. R., 1 Nebr. 14; Cropsey v. Wiggenhorn, 3 Nebr. 116. In some states 
a special appearance is inhibited. York v. Texas, 137 U. S. 15. 

Libel — Publishing of a White Man that he is "Colored." — Defendant 
publishers in a news item concerning plaintiff, who is a white man, referred 
to him as "colored." Held, libelous per se. Flood v. News &• Courier Co. 
(1905), — S. C. — , 50 S. E. Rep. 637. 

Defendant demurred to the complaint below on the ground that under the 
provisions of the thirteenth, fourteenth and fifteenth amendments to the 
Constitution of the United States, such a use of the word "colored" is not 
libelous or defamatory, and the demurrer was sustained in the lower court. 
This point was settled in South Carolina by very early cases and does not 
seem to have arisen there since the year 1818. The view of the court is that 
the amendments cited could not have been intended to refer to social con- 
ditions and hence in view of the radical distinction between the races in 
the south, the publication complained of must necessarily result injuriously. 
The Louisiana holding is the same. Spotorno v. Fourichon, 40 La. Ann. 



